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REGULAR PLANNING COMMISSION MEETING
Watertown City Hall
309 Lewis Avenue S., Watertown
Thursday, January 23, 2020
6:30 PM

Donald Hendricks
Jim Kasheimer
Jennifer O'Connell
Ali Parsons-Towle
James Rivord
Jim Sandquist
Elizabeth Schulze
Mike Walters

1. Roll Call
2. Adopt Agenda
3. New Business
A. Approve December 19, 2019 Meeting Minutes
B. Elect Planning Commission Chairman/Vice Chairman
C. Amendment to Chapter 62-168, Judicial Review & Public Hearing
D. Central Business District Zoning Amendments Discussion
4. Adjournment
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MINUTES OF THE
WATERTOWN PLANNING COMMISSION
Regular Meeting Thursday, December 19, 2019

Donald Hendricks
Elizabeth Schulze
Jennifer O'Connell
Ali Parsons Towle
James Rivord
Jim Sandquist
Jim Kasheimer

1. Roll Call:
Chairman James Rivord called the Watertown Planning Commission meeting to order at 6:30 p.m. on
Thursday, December 19, 2019, in the Council Chambers of City Hall. Commission Members present: Donald
Hendricks, Jennifer O’Connell, Jim Sandquist, Ali Parsons Towle, Jim Kasheimer and James Rivord. Absent:
Elizabeth Schulze. City Staff present: City Administrator Shane Fineran, Councilman Mike Walters, Building
Official Scott Dorenfeld, City Attorney Jared Shepherd and Deputy Clerk-Treasurer Christine Dammann.
2. Adopt Agenda:
HENDRICKS MOVED AND PARSONS TOWLE SECONDED A MOTION TO ADOPT THE AGENDA
AS PROVIDED; MOTION CARRIED 6-0.
3. New Business
A. Adopt meeting minutes from November 21, 2019
PARSONS TOWLE MOVED AND HENDRICKS SECONDED A MOTION TO ADOPT THE
MINUTES AS PROVIDED; MOTION CARRIED 6-0.
B. 112 Jefferson Avenue NW Appeal:
City Attorney Jared Shepherd gave an overview of the appeal received from Richard & Patricia
Vandercreek regarding their fence at 112 Jefferson Avenue NW. Shepherd also noted that there are
actually two fences on the property and both fences are in voiolation of the City Code; a stop work
order was also posted by the City Building Official. Fineran also noted that to this date no permit has
been submitted.
Shepherd noted there are four main criteria the fence is against City Code.
1. The property owner did not pull a building permit
2. The height of the fence in the front yard of the property shoul not excedd 3' and is currently at 6'
3. The smaller fence within the yard is made of hog wire which is not an approved material
4. The fence is currently is believed to be partly on the neighboring property
The appeal party and their legal council did not attend the appeal meeting, therefore, the
Commissionmmembers were not able to direct their questions to them. Discussion took place among
Commission Members.
PARSONS TOWLE MOVED AND SANDQUIST SECONDED A MOTION TO RECOMMEND
THE CITY COUNCIL DENY THE APPEAL BASED ON THE FOUR CRITERIA THAT WERE
NOTED BY THE CITY'S LEGAL COUNCIL, MOTION CARRIED 5-0; O'CONNEL
ABSTAINED FROM VOTING.
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This will be on the January 14th City Council agenda.
4. Adjournment:
There being no further business,
SANDQUIST MOVED AND KASHEIMER SECONDED A MOTION TO ADJOURN; MOTION
CARRIED UNANIMOUSLY.
The Planning Commission meeting was adjourned at 7:05 p.m.
________________________________
Chair, Jim Rivord

_________________________________
City Administrator, Shane Fineran
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City of Watertown

Request for Action

Watertown Planning Commission
January 23, 2020
Agenda Item: Downtown Central Business District ‐ Amendment Discussion

PC DATE: 1.23.2020

Request for Action: Review and Discuss Ordinance Language/Concepts

CC Date: N/A

Department: Planning

REQUEST:
Discussion relating to text amendment to the City of Watertown Ordinances as follows:

a. Chapter 62 Zoning, Article IV, Districts, Divisions 11.: consideration to amend the
ordinance and update standards to ensure compatibility and allow flexibility in the
development of property guided for CBD in the 2040 Comprehensive Plan.

APPLICABLE REGULATIONS:
Chapter 62 Zoning, Article IV, Districts, Divisions 11.
COMMERCIAL ZONING DISTRICT ORDINANCE - DISCUSSION:

The City recently adopted the 2040 Comprehensive Plan. It was identified in the plan that the downtown
central business district was going to be expanded to include properties north of Territorial (west of the
river) and north and south of Territorial (east of the river).

As a result of the proposed expansion of the central business district boundary, the City will need to
review the current standards and likely develop new standards for the downtown business district which
will respect the existing residential properties, while supporting redevelopment of predominantly
residential property to higher density residential and commercial uses. It is anticipated that the newly
guided property will support high quality development and redevelopment which is in keeping with the
small‐town character of the existing downtown core.
In order to proceed with the review and possible development of a revised zoning ordinance, Planning
Commissioners should preliminarily review the existing land uses, their relationship to each other and
to surrounding land uses. Based on this initial review, staff anticipates that we will have a discussion
relating to various concepts on how to address the potential issues relating to compatible land uses.
In an effort to provide a conceptual framework for this discussion, staff has prepared the following
information for consideration by the Planning Commission:
1. The existing zoning district is somewhat guided by the Downtown Design Guidelines (attached to
this report). Planning Commissioners should review the Downtown Design Guidelines and
consider whether or not there are guidelines that should be revised, updated or amended.
2. Staff has reviewed a wide array of ordinances and looked at similar situations in Cities in the
metropolitan area. There are ways that the City could look at approaching the downtown
district and accommodating the potential conflicts between single‐family and commercial or
multi‐family properties:
a. The City could rezone the entire area guided for central business district at one time. Prior
to rezoning, the City would consider adopting ordinance revisions that would allow single‐
family residential as a permitted use utilizing the standards of the current R‐2 zoning
district. This would ensure that all properties within the area guided for central business
district would be governed by the same zoning ordinance but would allow for the
redevelopment of properties as the owners are ready to redevelop. Generally, the City
would establish standards within the ordinance that would respect the existing single‐
family properties by creating a range of standards. Standards such as setbacks, parking
areas and landscaping would be variable based on the actual adjacent land use. For
example, if a property proposed to redevelop and was adjacent to a residential proepty,
the building and parking setbacks may be greater than if the proposed redevelopment
was adjacent to another commercial property (i.e. – side yard setback would be 0 feet if
adjacent to a commercial or multi‐family property, but 5‐10 feet if adjacent to an existing
single‐family residential property
b. Another way the City could consider regulating the development/redevelopment of this
zoning district would be to allow the rezoning of each individual property at the time the
property requests rezoning. This creates similar challenges relating to compatibility
between land uses but allows the existing zoning to be remain in place until such time as

the property owner is ready to develop/redevelop. This method could create
compatibility issues between various types of land uses. The City has looked at ways to
mitigate potential impacts and determined that it would be possible to require a
minimum lot size before development/redevelopment of a property could occur. In
reviewing the existing property sizes, the typical property in this area is approximately ¼
acres. Requiring a minimum of something like ½ acre would be a way to encourage
consolidation of properties and ensure that there was adequate property to mitigate
potential incompatibilities between land uses.
Staff is going to review the existing Downtown Design Guidelines along with presenting several
ordinance revision scenarios to the Planning Commission at the meeting. Based on the information
contained within this report, the presentation of information at the meeting and the discussion, it is
anticipated that the Planning Commission will provide direction to staff relating to the ordinance. Based
on this direction, staff will prepare a draft ordinance for discussion at the next Planning Commission
Meeting.
SUMMARY:
Staff will be seeking feedback and direction from the Planning Commission relating to the materials
presented within this report. Based on feedback and direction provided by the Planning Commission,
staff will prepare additional information and continue to develop a possible ordinance amendment for
additional discussion at the next meeting.
ATTACHMENTS:

2040 Comprehensive Plan – Land Use Map
Downtown Design Guidelines
Existing Zoning Ordinance

CURRENT ORDINANCE
DIVISION 11. ‐ DOWNTOWN‐CENTRAL BUSINESS (C‐3) DISTRICT[13]
Sec. 62‐371. ‐ Intent.
It is the city's objective to have dense, pedestrian-oriented shops and services in the downtown area. It is
intended that the downtown area serve as the social, cultural and commercial center of the city. Therefore,
convenience goods and service businesses which are incompatible for the downtown should be situated in other
areas.

Sec. 62‐372. ‐ Permitted uses.
The permitted uses for the downtown-central business (C-3) district are as follows:

(1)

Commercial establishments. In order to illustrate the types of establishments which the subsection is
designed to cover, the following examples are set forth. These examples are not meant to illustrate the
only establishments intended to be covered.
a.

Retail establishments such as grocery, hardware, drug, clothing, appliances, furniture stores,
restaurants.

b.

Personal services such as laundry, barber, shoe repair, beauty salon, photography studio.

c.

Professional services such as medical clinics, dental clinics, law offices, accounting offices.

d.

Finance, insurance and real estate services.

e.

General commercial office space.

f.

Repair services such as jewelry, radio, television repair shops (not auto repair).

(2)
(3)
(4)
(5)
(6)

Public and semipublic facilities serving all or portions of the city, such as municipal offices, library, post
office.
Apartments, if located above the street level in nonresidential structures.
Commercial businesses such as on-sale or off-sale liquor establishments (taverns, pubs, brew pubs,
small breweries operating with a tap room, microdistilleries operating with a cocktail room).
Essential service structures and uses.
Retail-oriented adult use establishments, accessory, as defined in section 47-4 and prescribed in section
47-23 of this Code.

Sec. 62‐373. ‐ Conditional uses.
The conditional uses for the downtown-central business (C-3) district are as follows:

(1)

Multiple-family dwellings.

(2)

Entertainment and amusement services such as movie theaters, arcades, billiards and bowling alleys.

(3)

Hotel and lodging services.

(4)

Cabinet shops.

Sec. 62‐374. ‐ Lot requirements and standards.
For the lot requirements and standards for the downtown-central business (C-3) district, refer to Table 1.

Sec. 62‐375. ‐ Downtown design standards and criteria.
(a)

(b)

Purpose and intent. The "downtown" of the city of Watertown is considered the "Heart of the city". All properties
zoned CBD (central business district) located downtown on Lewis Avenue including the properties east of
Lewis Avenue to the Crow River and those properties zoned I-1 (Industrial) between Stevens Street and
Fremont Street on the Northwest Corner of Lewis Avenue South shall be considered the downtown of the City
of Watertown for purposes of this section.
(1)

The city feels a vibrant, energetic, stable central business district benefits the Watertown community and
the region at large. The city desires to encourage development, redevelopment and reinvestment in an
orderly and thematic manner.

(2)

With this goal, the city has developed design standards and plans entitled "Downtown Design Standards"
with the intent to identify certain features and aspects of the downtown urban environment.

(3)

The goal is (1) to use the design standards and plans to improve the appearance and vitality of downtown
by attracting more businesses and some housing, and (2) reintroducing the Crow River as an attractive
component to downtown, which will give downtown a unique quality and attract more people. A vibrant,
healthy downtown makes a significant contribution to the overall health and vitality and economy of the
community.

Use of the standards. These design standards apply to all properties zoned CBD (central business district)
located downtown on Lewis Avenue including the properties east of Lewis Avenue to the Crow River and those
properties zoned I-1 (Industrial) between Stevens Street and Fremont Street on the Northwest Corner of Lewis
Avenue South.
(1)

(c)

These design standards will be used to review building permits and site plans, evaluate applications for
CDBG (community development block grant) funding, and to guide the city in making public improvements
downtown.

Application. The downtown design standards dated October 2004 and approved by the city council on October
26, 2004, shall be followed when reviewing building permits and land use applications for properties downtown
including land use changes, on-site changes, building alterations, building remodeling, expansion, and
redevelopment-retrofitting, new construction, public improvements-upgrades and new facilities. The standards
will be used by the city of Watertown in preparing plans for public improvements.

Secs. 62‐376—62‐390. ‐ Reserved.

City of Watertown

Request for Action

Watertown Planning Commission
January 23, 2020
Agenda Item: Amendment to Municipal Code Section 62-168, Judicial Review
Request for Action: Conduct public hearing and make recommendation.
Department: Shane Fineran, City Administrator
Background:
Upon review of a recent Minnesota Supreme Court case, Schulz v. Town of Duluth, File No.:A18-0845, the City
Attorney has recommended that the City amend the zoning code section 62-168, Judicial Review. This section
currently provides that “any person aggrieved by a decision or order of the city council or board of appeals” can
have the decision reviewed in district court subject to provisions of state law. No deadline to request such
review is made in city code.
The amendment language seeks to clarify the language regarding judicial review and reference statutory
authority under MINN. STAT. §462.361 (Judicial Review). Furthermore, in light of the Schulz case, which accepts
an ordinance imposed deadline for judicial review, the amendment states that judicial review shall be sought
within thirty days of the City’s action, thus creating a deadline, and fostering finality.
The Planning Commission shall hold a public hearing and make recommendation to the City Council for adoption
of Ordinance #418.
Attachments:
Draft Ordinance 418
Schulz v. Town of Duluth, File No.:A18-0845 (Minn. Dec. 4, 2019)

CITY OF WATERTOWN
COUNTY OF CARVER
STATE OF MINNESOTA
ORDINANCE NO. 418
AN ORDINANCE AMENDING WATERTOWN CITY CODE SECTION 62-168,
REGARDING JUDICIAL REVIEW OF ZONING ORDINANCES, RULES,
REGULATIONS, DECISIONS, OR ORDERS
THE CITY OF WATERTOWN DOES ORDAIN:
SECTION 1. AMENDMENT. That the Municipal Code of Watertown, Minnesota,
Chapter 62, Article II, Division 7, Section 62-168, is hereby amended as set forth below by
adding the underlined language and deleting the strikethrough language as follows:
Sec. 62-168. – Judicial Review
All ordinances, rules, regulations, decisions or orders made by the City Council or the
Board of Appeals and Adjustments acting pursuant to this chapter shall be final. Any person
aggrieved by an ordinance, rule, regulation, decision or order of the cCity cCouncil or the
bBoard of aAppeals and Adjustments acting pursuant to this chapter may shall have the right to
appeal such ordinance, rule, regulation, decision, or order reviewed by an appropriate remedy
in the district court in a court of competent jurisdiction, subject to in accordance with the
provisions of state law, including Minn. Stat. § 462.361, within thirty (30) days after actual
notice of the adoption of ordinance, rule, regulation, decision or order is provided to the
aggrieved person.
SECTION 2. EFFECTIVE DATE. This ordinance shall take effect upon the day
of publication.
Adopted by the City Council of the City of Watertown this 28 day of January, 2020.

Steve Washburn, Mayor
ATTEST:
______________________________
Lynn Tschudi, City Clerk
1

STATE OF MINNESOTA
IN SUPREME COURT
A18-0845

Court of Appeals

Chutich, J.

John Schulz, et al.,
Appellants,
vs.

Filed: December 4, 2019
Office of Appellate Courts

Town of Duluth,
Respondent,
Charles Bille, et al.,
Respondents.

________________________
William D. Paul, William D. Paul Law Office, Duluth, Minnesota, for appellants.
Robert A. Alsop, Joshua P. Devaney, Kennedy & Graven, Chartered, Minneapolis,
Minnesota, for respondent Town of Duluth.
________________________
SYLLABUS
1.

To perfect an appeal and confer jurisdiction on a district court in an action

initiated under Minnesota Statutes section 462.361, subdivision 1 (2018), an aggrieved
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party appealing a zoning variance is only required to serve the municipality that decided
the variance application, rather than the municipality and all necessary parties.
2.

The district court erred by dismissing the action with prejudice rather than

joining the non-municipality defendants to the action under Minnesota Rule of Civil
Procedure 19.01.
Reversed and remanded.
OPINION
CHUTICH, Justice.
This case considers which parties must be served to perfect an action initiated under
Minnesota Statutes section 462.361, subdivision 1 (2018).

Appellants John Schulz,

Rebecca Norine, and Jack Nelson (the Neighbors) sought judicial review of a zoning
variance granted by the Town of Duluth (Duluth) to Charles Bille and Carol DanielsonBille (the Billes), who want to build a retirement home on Lake Superior. The Neighbors
properly served Duluth within the 30-day appeal period set forth in the local Duluth
ordinance that authorized judicial review of the zoning variance decision, but failed to
serve the Billes within the same 30-day period.
The district court dismissed the Billes from the case because they had not been
timely served. It then dismissed the entire action, determining that the Billes were a
necessary and indispensable party under Minnesota Rules of Civil Procedure 19.01 and
19.02, and that the action could not proceed without them. The court of appeals affirmed.
The Neighbors seek review of this application of section 462.361 and Rules 19.01 and
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19.02. We reverse the court of appeals and remand to the district court for reinstatement
of the Neighbors’ action and for further proceedings consistent with this opinion.
FACTS
The Billes are joint owners of real property in Duluth who sought a zoning variance
to build a home on their property. The Neighbors are joint owners of land adjacent to the
Billes. The Neighbors opposed the Billes’ variance because they alleged that construction
of the Billes’ home would obstruct their view of Lake Superior.
The Billes filed their first variance application with the Town of Duluth Planning
and Zoning Commission (the Commission) on March 7, 2017. The Commission granted
the variance. Opposing the variance, the Neighbors appealed to the Town of Duluth Board
of Supervisors (the Board). The Board granted the Neighbors’ appeal and denied the
Billes’ variance application.
The Billes then filed an amended variance application with the Commission on
July 15, 2017. Three weeks later, the Commission again granted the Billes’ variance, and
the Neighbors again appealed. This time, the Board denied the Neighbors’ appeal and
granted the Billes’ variance application. A copy of the Board’s decision was delivered to
the Neighbors’ attorney on September 8.
The Town of Duluth’s zoning ordinance provides aggrieved persons a right to
appeal a decision of the Board. Town of Duluth, Minn., Zoning Ordinance No. 5, art. XIV,
§ 3.E.4 (Sept. 10, 2015). The ordinance states in relevant part:
All decisions made by the Town Board in hearing appeals from Planning
Commission determinations shall be final, except that any aggrieved person
or persons . . . shall have the right to appeal within thirty (30) days after
3

delivery of the decision to the appellant, to the District Court in St. Louis
County on questions of law and fact.
Id.
This ordinance and Minnesota Statutes section 462.361, subdivision 1, authorized
the Neighbors’ appeal to the Saint Louis County District Court. Each party agreed that,
under the ordinance, the 30th day for filing was October 8, a Sunday; the following day
was Columbus Day, a legal holiday; and the deadline for filing an appeal, therefore, was
Tuesday, October 10.
To initiate their appeal from the Board’s decision, the Neighbors personally
delivered a copy of the summons and complaint to the Saint Louis County Sheriff on
October 9, 2017, who then served Duluth on October 20, 2017. On October 10, 2017, the
Neighbors faxed a copy of the summons and complaint to the Ramsey County Sheriff, who
then served the Billes at their residence on October 18, 2017.
Duluth and the Billes filed motions to dismiss. Duluth argued that service was
improper because the Neighbors had delivered the summons and complaint to the Saint
Louis County Sheriff on a legal holiday. The Billes asserted that service was improper
because service by fax was not effective to satisfy the deadline under the Duluth ordinance.
The district court held a motion hearing, and on the morning of the hearing, we
issued our decision in Cox v. Mid-Minnesota Mutual Insurance Co., holding that service is
improper if the sheriff receives the summons and complaint by fax. 909 N.W.2d 540, 546
(Minn. 2018). Based on Cox, the district court dismissed the Billes from the case. Duluth
then argued that the entire action should be dismissed because the Billes were a necessary
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and indispensable party under Minnesota Rules of Civil Procedure 19.01 and 19.02, but as
they were no longer a party, the action could not proceed without them. The district court
agreed and granted Duluth’s motion to dismiss with prejudice.
The Neighbors appealed, and the court of appeals affirmed the district court. Schulz
v. Town of Duluth, 923 N.W.2d 703 (Minn. App. 2019). In a published decision, the court
of appeals determined that the Neighbors’ action had been properly dismissed because the
district court did not abuse its discretion in determining that the Billes were a necessary
and indispensable party under Rules 19.01 and 19.02. Id. at 709.
The Neighbors petitioned for review, asserting that they had properly perfected their
appeal against Duluth and that the action should proceed. We granted review.
ANALYSIS
This case requires us to decide whether the district court had jurisdiction over the
Neighbors’ appeal. Because the facts are not in dispute, we review the legal issue de novo.
In re Skyline Materials, Ltd., 835 N.W.2d 472, 474 (Minn. 2013). We also review the
application of the Minnesota Rules of Civil Procedure de novo. Id.
I.
We first must determine whether the district court had jurisdiction over the
Neighbors’ appeal after it dismissed the Billes for improper service. Minnesota Statutes
section 462.361, subdivision 1, and the local Duluth ordinance each provide the Neighbors
with a right to appeal Duluth’s decision to grant a zoning variance to the Billes.
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Section 462.361, subdivision 1, provides a general remedy for aggrieved parties, and states
in full:
Any person aggrieved by an ordinance, rule, regulation, decision or order of
a governing body or board of adjustments and appeals acting pursuant to
sections 462.351 to 462.364 may have such ordinance, rule, regulation,
decision or order, reviewed by an appropriate remedy in the district court,
subject to the provisions of this section.
The local Duluth ordinance creates a 30-day appeal period for parties appealing a
variance decision. It states that “any aggrieved person . . . shall have the right to appeal
within thirty (30) days after delivery of the decision to the appellant, to the District Court.”
Town of Duluth, Minn., Zoning Ordinance No. 5, art. XIV, § 3.E.4.
The parties here dispute whether the district court had jurisdiction over the
Neighbors’ appeal of the zoning variance that Duluth granted to the Billes. The Neighbors
contend that they perfected their appeal when they properly served Duluth, regardless of
whether the Billes were parties to the action. The statute and ordinance, they assert, require
no more than what they did—that is, effect proper service on the municipality, Duluth—
and that requiring anything else would be adding a procedural hurdle to the statute and the
ordinance.
Duluth maintains, however, that the court had no jurisdiction over the action
because the Neighbors failed to properly serve the Billes, who were a necessary party under
Rule 19.01. They argue that the statute and the ordinance require service on all necessary
parties, and if the necessary parties are not served, the court has no jurisdiction over the
matter.
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We first note that the plain language of section 462.361 and the local Duluth
ordinance do not require service on any party in particular. Section 462.361, subdivision
1, states only that “[a]ny person aggrieved by [a decision] of a governing body or board of
adjustments and appeals . . . may have such [decision] reviewed by an appropriate remedy
in the district court.”
The Duluth ordinance is also silent about which parties should be served for appeals
brought under the ordinance. 1 It simply grants an aggrieved person the right to appeal to
the district court within 30 days of delivery of the decision to the appellant. Town of
Duluth, Minn., Zoning Ordinance No. 5, art. XIV, § 3.E.4.
In these zoning cases, the municipality—or an entity representing the
municipality—is the party that makes the variance decision. Aggrieved persons initially
seek review from the municipality at the local level, as the Neighbors did here to the Town
Board.

Moreover, subdivision 2 of section 462.361 shows that the Legislature

contemplated that a municipality would be a party to an appeal under this section because
it allows the municipality to raise the failure to exhaust proper remedies as a defense.
Because the municipality holds the decision-making power and is the party that retains an
affirmative defense, service on the municipality—rather than on the municipality and the

1

This statute and ordinance are in contrast to, for example, Minnesota’s
Administrative Procedure Act, which does state which parties should be served. See Minn.
Stat. § 14.63 (2018) (“A petition for a writ of certiorari by an aggrieved person for judicial
review . . . must be filed with the court of appeals and served on all parties to the contested
case not more than 30 days after the party receives the final decision and order of the
agency.” (emphasis added)).
7

necessary parties like the variance applicants—is enough to perfect an appeal under
section 462.361 and confer jurisdiction on the district court.
Our decision in In re Skyline is informative on this point. There, we said that
“[s]tatutory provisions for service of notice must be strictly followed in order for a court to
acquire jurisdiction,” and held that a party must follow the service requirements of Rule
4.03 to perfect an appeal under Minnesota Statutes section 394.27 (2018). 2 In re Skyline,
835 N.W.2d at 477. Unlike here, however, the parties in In re Skyline had failed to effect
proper service on the decision-maker, the county board of adjustment, rather than a
necessary party. Id. at 474. We therefore remanded to the district court to dismiss for lack
of subject-matter jurisdiction. Id. at 473. Here, the 30-day appeal period to serve the
municipality was met.
In addition, other precedent shows that failure to join a necessary party is not a
jurisdictional defect. See Doerr v. Warner, 76 N.W.2d 505, 511 (Minn. 1956). In Doerr,
we noted that Rule 12.02 3 differentiated between dismissals for failure to join an
indispensable party4 and those based upon a jurisdictional defect. Id. (“The fact that the

2

Section 394.27 is an analogous statutory provision providing a remedy for
aggrieved parties appealing decisions of a county board of adjustment, rather than a
municipality board like those in section 462.361. See Minn. Stat. § 394.27, subd. 9.
3

Rule 12.02 allows parties to raise as defenses, among other things: lack of
jurisdiction over the subject matter; lack of jurisdiction over the person; and failure to join
a party pursuant to Rule 19. See Minn. R. Civ. P. 12.02(a)–(b), (f).
4

We used “necessary party” and “indispensable party” somewhat interchangeably in
our decision in Doerr. We use “necessary party” in this decision for clarity because we
believe that a district court should first analyze whether a party is “necessary” under Rule

8

rules make this distinction indicates a controlling intent that the failure to join an
indispensable party does not deprive the court of jurisdiction of the action.”).

We

concluded that the failure to join an indispensable party may present due process concerns,
but that a court retains jurisdiction over an action even if not all indispensable parties are
joined. Id. at 511–12. This holding reinforces our view that a district court retains
jurisdiction when the municipality is served, regardless of whether a necessary party is also
served. Here, even if we agree with Duluth that the Billes are a necessary party—and we
do—a failure to serve them and make them parties to the action does not mean that the
district court loses jurisdiction over the entire action.
In sum, we read section 462.361 and the Duluth ordinance together to mean that
timely service of the request for judicial review must be made only on the municipality that
makes the challenged decision. The municipality, after all, is the decision-maker on the
variance application—the variance applicant has no power over the decision regarding
whether the application is granted other than its initial influence in advocating for its
position. Here, the Saint Louis County District Court acquired jurisdiction over the action
when the Neighbors properly served Duluth, regardless of the Neighbors’ improper service
on the Billes.

19.01. Then, only if it determines that it cannot add that party under Rule 19.01, will it
reach the issue addressed in Rule 19.02, which is when a party is determined to be
“indispensable.” See Minn. R. Civ. P. 19.01–.02.
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II.
With this interpretation of section 462.361 in mind, we now turn to Rule 19.01 of
the Minnesota Rules of Civil Procedure to consider whether the district court erred in its
application of the rule when it dismissed the action with prejudice. 5 The district court
concluded that the Neighbors were “unable to effect service on the Billes” and dismissed
the action because “an indispensable party must be joined or the action dismissed.” The
court of appeals affirmed, concluding that the district court did not abuse its discretion by
determining that the Billes’ presence was necessary, and that it could not proceed with the
action in equity and good conscience. Schulz, 923 N.W.2d at 709.
The parties disagree about whether the district court should have added the Billes
as a party under Rule 19.01. The Neighbors contend that, under our decision in Doerr, the
better practice for courts in cases when a party is necessary and indispensable is to add that
party to the action. Duluth asserts, however, that the failure to serve necessary parties is
an “incurable jurisdictional defect.” It contends that, because the district court no longer
has jurisdiction when necessary parties are not served, a district court must dismiss the
action without joining the necessary party. We find the Neighbors’ arguments persuasive
for the following reasons.

5

Although the Neighbors raised an issue as to whether the Minnesota Rules of Civil
Procedure apply to these actions, they conceded at oral argument that the rules do apply to
actions initiated under section 462.361.
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Rule 19.01 operates in three parts. 6 First, the rule applies to “[a] person who is
subject to service of process.” 7 Minn. R. Civ. P. 19.01. Second, Rule 19.01 lays out the
factors for determining which parties are necessary. These parties are those in whose
absence complete relief cannot be accorded in the action, or those who “claim[] an interest
relating to the subject of the action” and whose absence will “impair or impede [their]
ability to protect that interest.” Id. Third, the rule states, “[i]f the person has not been so
joined, the court shall order that the person be made a party.” Id. (emphasis added).
Here, the Billes were “subject to service of process” under Rule 19.01 because they
were well within the broad meaning of that phrase—they were citizens of Minnesota and,
as shown by the facts of the case, servable by the Neighbors. Next, we agree with the
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Rule 19.01 states in its entirety:
A person who is subject to service of process shall be joined as a party
in the action if (a) in the person’s absence complete relief cannot be accorded
among those already parties, or (b) the person claims an interest relating to
the subject of the action and is so situated that the disposition of the action in
the person’s absence may (1) as a practical matter impair or impede the
person’s ability to protect that interest or (2) leave any one already a party
subject to a substantial risk or incurring double, multiple, or otherwise
inconsistent obligations by reason of the person’s claimed interest. If the
person has not been so joined, the court shall order that the person be made
a party. If the person should join as a plaintiff but refuses to do so, the person
may be made a defendant, or, in a proper case, an involuntary plaintiff.

7

We understand this phrase to refer generally to service of process rules such as the
state’s long-arm statute and whether a particular party can be haled into court. Cf. 7 Charles
Alan Wright & Arthur R. Miller, Federal Practice and Procedure § 1610 (3d ed. 2001)
(interpreting the phrase “subject to service” in Fed. R. Civ. P. 19 as referring to general
service rules such as the territorial limits imposed by Rule 4(k), state long-arm statutes,
and other federal statutes applicable to the litigation).
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district court and the court of appeals that the Billes were necessary parties to this action.
They own the property for which the variance is being sought and have invested a great
deal into the construction of their home. 8 Under Rule 19.01, the Billes “claim an interest”
in the action, and without their presence, their ability to protect that interest will be
“impair[ed] or impede[d].”
Turning now to the last step contemplated by the rule, Rule 19.01 uses mandatory
language: “[T]he court shall order that the person be made a party.” Applying the rule in
the past, we stated that “the better practice is to have the court join the indispensable party
rather than dismiss the action,” and that “the court has power to add indispensable parties
during the course of the action.” Doerr, 76 N.W.2d at 512.
Accordingly, applying Rule 19.01 and our precedent, we conclude that the
necessary party—the Billes—must be added to the action here. Although the 30-day
appeal period had run under the local Duluth ordinance, the district court was not prevented
from adding the Billes to the case because the court had jurisdiction by way of the
Neighbors’ proper service on Duluth. Moreover, the parties had already appeared before
the court, so joinder and service of process were feasible. The district court was aware of
the Billes’ presence and was required by Rule 19.01 to join them as parties. As discussed

8

According to testimony at the motion hearing, the Billes had spent nearly $150,000
on the construction of their home at the time of the hearing.
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above, Duluth’s contention that failure to join a necessary party is a jurisdictional defect is
inaccurate and inapplicable to the Billes. 9
In sum, once a district court has jurisdiction over the matter, it must use Rule 19.01
to join all parties that it finds to be necessary under the rule. 10 Here, the Neighbors and the
Billes each deserve their day in court—the Neighbors because their view of Lake Superior
may be obstructed, and they timely served the decision-maker, Duluth. The Billes may
participate because they are necessary parties who wish to build a home on the lake.
Application of Rule 19.01 gives the parties an opportunity to receive a decision on the
merits of the dispute.
Because we hold that the Billes should have been joined as a necessary party under
Rule 19.01, we need not reach the issue of whether the Billes are “indispensable” under
Rule 19.02.
CONCLUSION
For the foregoing reasons, we reverse the decision of the court of appeals and
remand to the district court to reinstate the action and for proceedings consistent with this
opinion.
Reversed and remanded.

9

Failure to serve Duluth within 30 days, however, would have been an incurable
jurisdictional defect.
10

Concerns about timeliness of joinder and finality can be addressed by court action
requiring prompt service on the necessary parties that must be joined. See 1 David F. Herr
& Roger S. Haydock, Minnesota Practice—Civil Rules Ann. § 19:3 (6th ed. 2017)
(referring to joining necessary parties under Rule 19.01 and stating that “to assure
compliance, a time limit for service can be set”).
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